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Having  carefully  considered   all  the  evidence  and  the
arguments   of   the  parties,   I  must   conclude   that   the  complainant   in
this   proceeding   failed   to  establish  the   initial   element.     No  case
for  protected   activity  can  be  made  out  unless   the   complaining
miner makes   known  his   complaint  to  the  mine  operator.     Put   another
way,   an  operator  can  scarcely  be   said  to  have  discharged  a  miner
for  making   a   safety  complaint   it   knew  nothing  about.     In  Dunmire
v.   Northern   Coal   Co.,    4   FMSHRC   126   (1982),   the   Commission
considered   the  minimum   requirements  of  a  health  or  safety
complaint   in  connection  with   a  work  refusal.     The   resulting
holding  made   clear  that  a   communication   is   "ordinarily"   essential.
Exception  may   be   found   where   no  representative  of   the  operator   is
present,   where   "exigent  circumstance   require   swift   reaction,"   or
where   an   attempt   to  communicate would  be   futile.     The  Commission
amplified   this  concept   as   follows:

We   stress   that   our  purpose   is  promoting   safety,   and  we
will   evaluate   communication  issues   in  a   common   sense,
not   legalistic  manner.     Simple   brief   communication  will
suffice,   and   the   "communication"   can   involve  speech,
action,   gesture,   or   tying   in  with  others'   comments,     We
are   confident   that   the  vast  majority  of  miners   are
responsible   and  will   communicate   such  concerns   in   any
event.    (Id.   at   134.)
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On the contrary, assuming that he did in fact feel the jack
unsafe, he nevertheless proceeded to join Robush in its use.  His
complaint, if he made one, came only after he had been verbally
reprimanded for using his finger on the latch.  This does not
mean, however, that he could not have voiced a perfectly valid
complaint at the time of the reprimand.  The most favorable part

in which he maintained that he told the
was "unsafe."  One can conceive of a
fearful for his livelihood and having
already received two warning slips, might indulge in an unsafe act
where he believed he was expected to do so in conformity with a
common practice in the mine.  Zeisel, it will
maintained the use of the finger on the track
no one disputed his contention that the jacks
jammed with muck particles.

of his testimony is that
shift boss that the jack
situation where a miner,

be remembered,

jack was common, and

were frequently

15017 (Closeout Ed. 1981); Mine Safety and
